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The inclusion of investment 

issues in PTAs is a very 

recent practice.. 

This has resulted in the combination of the 
investment protection elements traditionally found 
in BITs being merged with the trade liberalization 
elements found in PTAs. 

An Overview of Investment Chapters and Commitments in 

FTAs
01
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To which extent do 
PTAs such as free 
trade agreements 

go beyond 
traditional BITs in 

terms of investment 
protection?

PTA investment chapters essentially take their 
origins in BITs introduced in the late 1950s or 
early 1960s.

Today’s PTA investment chapters typically 
provide broad investment coverage, strong 
protection and non-discrimination 
commitments and recourse to investor-state 
international arbitration.

Investment disciplines lodged in PTA services 
chapters are different (Obligations on market 
access and national treatment arise only to the 
extent liberalisation commitments are listed in 
separate schedules). 

An Overview of Investment Chapters and Commitments in 

FTAs
01
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Substantive Coverage and 
Legal Obligations

02

What’s in What’s out
Scope

Investors of another Party; and 

Covered investments

Government procurement

Subsidies or grants provided by 
a Party

Measures imposed before the 
entry into force of the FTA
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Substantive Coverage and 
Legal Obligations

01

Substantive Obligations

National treatment

MFN

Fair and equitable treatment of investments 

No performance requirements

Senior management and board of directors 

Transfers

Expropriation

Dispute settlement 
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Strategic Considerations re 
Investment and FTAs

03

“Overall a “pro-FDI” BIT can be expected 
to increase the number of FDI projects 

by 35,3%, or 58,4% for a “pro-FDI” RTIA. 
These findings suggest that IIAs which 
guarantee the credible protection of 
rights can be effective in attracting 

foreign investors.”
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Strategic Considerations re 
Investment and FTAs

03

The groundwork

Identifying the legal 
framework where the treaty 

is to be situated

Quadruple legal check-up.

Challenge of access to 
(reliable) legal information.

Establishing a draft in view 
of the negotiation

The use of standard clauses 
or models

Identifying the most 
appropriate solutions and 

negotiation margins



INTERNAL. This information is accessible to ADB Management and staff. It may be shared outside ADB with appropriate permission.

National Training Workshop on Preparing Negotiations Almaty, May 2023

Strategic Considerations re 
Investment and FTAs

03

Policy 
requirement 

of the 
proposed 

investment 
treaty

Insights from 
experts and 

key economic 
actors.

Factors, 
scrutinising, 

investigating, 
and planning. 

Specify 
provisions for 
your specific 

objectives

Constituents 
of the 

delegation

Recording the 
minutes of the 

negotiation

Approaching 
the 

negotiation 
with patience.
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Scheduling Examples 03
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Strategic Considerations re 
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Summing-Up and Take-Aways

The incorporation of investment-specific provisions that go beyond the simple 

granting of market access, national treatment and MFN adds additional complexity 

to these agreements ,

They also impose additional obligations on governments with respect to sound 

governance and the regulation of their economies. 

Nevertheless, evidence shows that these instruments can play a significant role in 

attracting FDI and so governments need to consider them carefully. 
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02

03
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Thank you!
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